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That Which Prevents Pre-Emption Rights 
(Shuf a) in Islamic Law 





In the Name of Allah, Most Compassionate, Most Merciful, 


All praise is due to Allah’s, Lord of the Universe. And all blessings and 
peace be upon the best of messengers, our Master Muhammad, and his 


family. 


This paper, titled That Which Prevents Pre-Emption Rights in Islamic Law, 
is a comparative study between the schools of Islamic law. It is made up of 


five sections: 
The introductory section has six parts: 


1. An exposition of the linguistic and technical meaning of pre-emption 
rights (shuf"a). 

2. An exposition of the expressions used to exercise pre-emption rights. 

3. An exposition of the legal basis of exercising pre-emption rights from the 
Prophetic sayings (hadith) and scholarly consensus (ijma’). 

4. A historic overview of the development of pre-emption nghts. 

5. An exposition of that for which pre-emption rights exist. 

6. An exposition of the linguistic and technical meaning of prevention 


(isqgat), from which an definition and understanding of the expression “that 
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which prevents pre-emption rights’ was reached, which is, “It is those 
reasons that stop the ability to affirm a pre-emptive right or to exercise it 


after it has been affirmed.” 


As for the first section, titled ‘That Which Is Related To The Pre-Emptor 
That Prevents Pre-Emption Rights,’ has eleven parts, dealing with: 


1. Those who possess pre-emption rights, namely the partner, sharer, and 
neighbor. 
2. The pre-emption rights of one away. 
3. The pre-emption rights of the young and unborn. 
| 4, The pre-emption rights of the insane. 
5. The pre-emption rights of protected non-Muslims (dhimmis). 
6. The financial inability of the pre-emptor. 
7. Pre-emption because of the death of the pre-emptor. 
8. If the buyer is a partner. 
9. The period in with the pre-emption right may be exercised. 
10. Explicitly dropping the pre-emption right. 
11. Implicitly dropping the pre-emption night. 


The second section, titled ‘Pre-Emption Rights: That Which Relates To The 
Entity Sought In Pre-Emption & The Entity Used As A Means To Seek Pre- 
Emption Rights,’ is made up of three parts: 


1. That which prevents pre-emption and is related to the entity sough 


through the pre-emption. 
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2. That which prevents pre-emption and is related to the entity used as a 


means to seek pre-emption rights. 


3. That which prevents pre-emption in apartments and building floors. 


The third section, titled ‘Prevention of Pre-Emption Rights: That Which Is 


Related To The Sales Contract,’ is made up of five parts: 


1. An exposition of the prevention of pre-emption rights in that which is sold 
without payment, such as a gift. 

2. Prevention of pre-emption rights in sales without a monetary payment, 
such as dowry (mahr). 

3. The ruling of pre-emption rights in corrupt sales (bay * fasid) and sales of 


those ill. 
4, Prevention of pre-emption rights during the period of a discretionary right 


to cancel (khiyar shart). 
5. An exposition of the prevention of pre-emption rights if the seller drops a 
part of the sale price from the buyer. 


The forth and final section, titled, ‘The Legal Loopholes (hiyal) To Prevent 
Pre-Emption Rights,’ has five parts: 

1. The linguistic and technical meaning of legal loopholes (hiyal, sing. hila). 
2. The ruling of such legal loopholes to prevent pre-emption nights. 

3. Taking part in a legal loophole. 

4. Examples of legal loopholes. 

5. An exposition of prevention of pre-emption rights in Jordanian 


commercial law. 
In the conclusion, the results and findings of this research are discussed. 
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